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ONSOZ

“Pay Sahipleri S6zlesmelerinde Opsiyon Klozlar1” baglikli bu doktora tez calis-
mas1, Galatasaray Universitesi Sosyal Bilimler Enstitiisii Ozel Hukuk Anabilim Da-
I’'nda, Prof. Dr. Sitki Anlam Altay danismanliginda hazirlanmis ve Prof. Dr. Sitki
Anlam Altay, Prof. Dr. Fiiliirya Yusufoglu Bilgin, Prof. Dr. Oz Seger, Dog. Dr. Ali
Haydar Yildirim ve Dr. Ogr. Uyesi Halil Ali Dural’dan olusan jiiri 6niinde 13.02.2026
tarihinde savunularak oy birligiyle basarili bulunmustur.

Doktora egitimimin basindan bu yana desteklerini ve katkilarini benden hig esir-
gemeyen, tez konusunun belirlenmesinden tezin savunmaya hazir héle getirilmesine
kadar gecen tiim asamalarda titiz degerlendirmeleri ve yapici elestirileriyle, ¢aligma-
min daha iyi hale gelmesini saglayan degerli hocam ve tez danismanim Prof. Dr. Sitki
Anlam Altay'a tesekkiirii borg bilirim. Tez izleme komitesinde yer almay1 kabul ede-
rek beni onurlandiran degerli hocalarim Prof. Dr. Fiiliirya Yusufoglu Bilgin’e ve Prof.
Dr. Oz Seger’e, tezin yazim siirecinde ¢alismama sunduklar1 katkilar icin miitesekki-
rim. Ayrica akademik yasamimin basindan bu yana desteklerini ve katkilarini her
zaman yaninda hissettigim, degerli hocam ve yiiksek lisans tez danismanim Dog. Dr.
Ali Haydar Yildirim ile tez savunma jiirisinde yer almay1 kabul ederek beni onurlandi-
ran degerli hocam Dr. Ogr. Uyesi Halil Ali Dural’a minnettarim.

Tezin 6nemli bir kismi, Almanya Miinster Universitesi’nde ve Isvigre Fribourg
Universitesi’nde yiiriittiigiim arastirmalar sirasinda kaleme alinmistir. Bu baglamda
éncelikle, Miinster Universitesi’ndeki kiirsiisiinde beni misafir arastirmaci olarak ka-
bul eden Prof. Dr. Matthias Casper’e tesekkiirii borg bilirim. Prof. Dr. Casper, opsiyon
sozlesmesi ile ilgili Almanya ve Avusturya’daki giincel gelismeleri ve kaynaklar
benimle paylagmis, opsiyon sozlesmeleri hakkindaki goriisleri ve fikir aligverisleriyle
caligmama biiytlik katki saglamistir. Ayrica Miinster’de gecirdigim on iki ay boyunca
idari ve biirokratik siireglerde bana yardimci olan ve beni kiirsiiniin bir parcasi haline
getiren kiirsii sekreteri Bernharde Herbert’e tesekkiir ederim.

Miinster Universitesi’nde siirdiirdiigiim arastirmalar, Tiirkiye Bilimsel ve Tekno-
lojik Arastirma Kurumu (TUBITAK) tarafindan, 2214-A Yurt Dis1 Doktora Sirasi
Aragtirma Burs Programu ile desteklenmistir. Hem 2211-A Genel Yurt I¢i Doktora
Burs Programi hem de 2214-A Yurt Dis1 Doktora Siras1 Arastirma Burs Programi ile
doktora egitimim boyunca bana maddi destek saglayan TUBITAK'a minnettarim.

Yurt disindaki arastirmalarimin diger boliimii ise Isvigre Fribourg Universite-
si’nde siirdiiriilmiistiir. Bu baglamda oncelikle, Fribourg Universitesi’ndeki kiirsiisiine



v

beni misafir arastirmaci olarak kabul eden Prof. Dr. Isabelle Chabloz’ya tesekkiirii
borg bilirim. Prof. Dr. Chabloz, konuyla ilgili Isvicre'deki giincel gelismeleri ve calis-
malart benimle paylagmus, etkinliklere davet ederek beni kiirsiiniin bir pargas: haline
getirmis ve kiirsiide ofis saglayarak bana rahat bir ¢calisma ortami sunmustur. Ayrica
Fribourg’da gecirdigim bes ay boyunca Isvigre'deki idari ve biirokratik islerimde bana
yardimet olan, diizenledigi etkinliklerle Isvigre'yi ve Isvigre kiiltiiriinii daha yakindan
tanimamu saglayan Uluslararasi Ofis personeli Sandra Nast’a tesekkiir ederim.

Fribourg Universitesi'nde siirdiirdiigiim arastirmalar, Fribourg Universitesi'nin
doktora 6grencilerine sagladigi aragtirma bursu ile desteklenmistir. Sagladigi burs ile
aragtirmami maddi olarak destekleyen Fribourg Universitesi'ne minnettarim. Ayrica
burs basvurusu sirasinda ve sonrasinda, siiregle ilgili bana yardimer olan Ars. Gor.
Iclal Nihal Barag Evci’ye tesekkiir ederim.

Bu c¢alismanin yazimi sirasinda pek ¢ok insanin destegini yanimda hissettim. On-
larin destekleri olmasaydi, tezi tamamlamam miimkiin olmazdi. Bu baglamda 6ncelik-
le, akademik yasamim boyunca destegini benden hi¢ esirgemeyen ve zengin kiitiipha-
nesini bana acan degerli hocam Prof. Dr. Oru¢ Hami Sener’e tesekkiirii bor¢ bilirim.
Ayrica akademik yagamimin tiim agamalarina tanik olan, birlikte yaptigimiz tartigsma-
larda goriisleriyle katki sunan, degerli dostum ve ¢alisma arkadasim, Dokuz Eyliil
Universitesi Ozel Hukuk doktora dgrencisi Av. Ustiin K&priicii’ye tesekkiir ederim.

Bunun yani sira, yurt disinda bulundugum dénemde Tiirkiye’deki ve Tirkiye’ye
dondiikten sonra yurt disindaki kaynaklara erigmemde yardimci olan hocalarim Prof.
Dr. Ahmet Tiirkmen, Dr. Ogr. Uyesi Rifat Cankat ile Dr. Ogr. Uyesi Emre Tiirkmen’e,
kuzenim Dr. Ogr. Uyesi Ibrahim Basar Aka’ya ve arkadaslarim ve meslektaglarim Dr.
Banu Atli Darcan, Ars. Gor. Ersen Kaan Bulam, Ars. Gor. Mustafa Ismail Calis, Ars.
Gor. Zeliha Biisra Tanir, Av. Mehmet Ali Ozlem, Vasileios Gioumidis, Yannick H.D.
Lambiel ve Lukas Wunram’a tesekkiirlerimi sunarim. Ayrica doktora egitimim boyun-
ca Tiirkiye’deki kaynaklara erisimimi kolaylastiran basta Huriye Celebi ve Ismail
Kemal Esiner olmak iizere, Galatasaray Universitesi Suna Kirag Kiitiiphanesi persone-
line tesekkiir ederim.

Son olarak, Tiirkiye’ye dondiikten sonra tez arastirmalarim igin Istanbul’a geldi-
gim her zaman evlerini bana agan ve beni misafir eden yengem Sevim Aka ile amcam
ve meslektasim Hasan Aka’ya tesekkiirli bor¢ bilirim. Ayrica dogdugum giinden bu
yana her zaman yanimda olan, maddi ve manevi desteklerini hi¢bir zaman benden
esirgemeyen sevgili annem Atike Aka ile babam Yiiksel Aka’ya minnettarim. Onlarin
sabr1 ve fedakarliklar1 olmasaydi, bu uzun ve mesakkatli yolculugu tamamlamak
miimkiin olmazdi.
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OPTION CLAUSES IN SHAREHOLDERS'
AGREEMENTS

OZET

Anonim ortakliklarin kisisellestirilmesini saglayan korporatif araglar oldukca
kisitlidir. Bu durum, pay sahiplerini “pay sahipleri sozlesmesi” ad1 verilen borglar
hukuku sozlesmeleri akdetmeye sevk eder. Pay sahipleri sozlesmelerinin merke-
zinde, oy sozlesmeleri ve pay devrine iliskin hiikiimler yer alir. Pay devrine iligskin
hiikiimlerin 6nemli bir kismi, opsiyon klozlarindan olusur. Bu klozlar, taraflara
belirli sartlarin gerceklesmesi halinde paylar satin alma veya satma yetkisi vere-
rek; ortaklik yapisinin yabancilagmasini dnleme, gii¢ dengesini koruma, kilitlenme
durumlarmi tasfiye etme ve sdzlesmeye uyulmasini saglama islevini iistlenir.

Caligmada opsiyon haklari, alim haklari, satim haklar1 ve karma opsiyonlar
olarak smiflandirilmistir. Birinci grubu olusturan “alim haklar1”; alim, geri alim,
O6nalim ve azmnh@in paylarim1 gogunlukla birlikte satmaya zorlayan drag-along
(birlikte satisa zorlama) haklarindan olusur. Ikinci grubu olusturan “satim haklar1”
ise satim, geri satim ve azinlifa ¢ogunlugun ¢ikisina katilma imkani veren tag-
along (birlikte satma) haklarimi kapsar. “Karma opsiyonlar” ise alim ve satim hak-
larinin bilesiminden olusan, Rus Ruleti, shoot-out, kapali teklif, deterrent appro-
ach gibi klozlardr.

Dar ve teknik anlamda opsiyon haklar1 kurucu yenilik doguran hak niteligi
tagir. Bu hak kullanildiginda, muhatabin ek bir irade beyanina ihtiya¢ duyulmaksi-
zin, taraflar arasinda asil sdzlesme (pay satis sozlesmesi) kurulur. Ancak pay sa-
hipleri sézlesmelerinde opsiyon olarak adlandirilan ancak yenilik doguran hak
degil, alacak hakk: niteligi tagiyan haklar da bulunur. “Genig anlamda opsiyon”
olarak adlandirilabilecek bu haklar, ekonomik agidan yenilik doguran opsiyon
haklariyla benzer bir islevi iistlenir. Bu haklar, muhatab1 bir irade beyaninda bu-
lunma borcu altina sokarak, hak sahibinin iradesi dogrultusunda pay satis sozles-
mesinin kurulmasini saglar.

Opsiyon klozlarinin unsurlari ve gegerlilik kosullari, borglar hukukuna iligkin
genel esaslardan hareketle belirlenmelidir. Opsiyon sozlesmesinin kurulabilmesi
i¢in taraflarin irade uyusmasi, asil sézlesmenin (pay satis sdzlesmesinin) esasl
unsurlarini da kapsamalidir. Buna gore, satis konusu paylar ve satis bedeli, belirli
veya belirlenebilir olmalidir. Pay sahipleri sdzlesmelerindeki opsiyon klozlarmin
gecerliligi degerlendirilirken, anonim ortakliklar hukukunun emredici hiikiimleri
ve pay sahibinin ekonomik 6zgiirliigiiniin asir1 6l¢iide sinirlandirilip sinirlandiril-
madigt gz dniinde bulundurulmalidir.
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Opsiyon haklari, nitelikleri geregi bor¢lar hukuku karakterli, nispi haklardir.
Bu durum, séz konusu haklarin igiincii kisilere ve anonim ortakligin kendisine
kars ileri siiriilmesini engellemektedir. Bu haklar esas s6zlesmeye yansitilsa dahi
emredici hiikkiimler ilkesi (TTK m. 340), tek borg ilkesi (TTK m. 480/1) ve baglam
sistemi (TTK m. 492 vd.) hiikiimleri nedeniyle korporatif nitelik kazanamaz. An-
cak kacis klozunun ¢izdigi smirlar i¢inde kalan sarta bagli alim haklari ile imtiyaz
olarak nitelendirilebilen alim ve satim opsiyonlarmin korporatif etki tagimasi
miimkiin olabilir.

Yenilik doguran dar ve teknik anlamdaki opsiyon haklari, tek tarafli bir hu-
kuki iglem (yenilik doguran islem) ile kullanilir. Hakkin kullanilmasi ile birlikte
taraflar arasinda asil sozlesme (pay satig sozlesmesi) meydana gelir. “Genis an-
lamda opsiyon” haklar1 ise 6neri veya kabul beyaniyla kullanilir. Kabul beyaniyla
kullanilan haklarda, hakkin kullanilmasiyla birlikte asil sdzlesme (pay satis s6z-
lesmesi) kurulur. Oneri beyanryla kullanilan haklarda ise hakkin kullanilmasi, asil
sOzlesmenin (pay satig sozlesmesinin) kurulmasimi tek basina saglamaz. Bunun
icin muhatabin Oneriyi kabul etmesi gerekir.

Opsiyon sozlesmesinin kurulmasindan opsiyon hakkimin kullanilmasina ka-
dar gecen siirede muhatap, asil s6zlesmenin (pay satis sézlesmesinin) ifasina hazir
bulunmak ve asil sézlesmenin (pay satis sozlesmesinin) ifasini engelleyecek her
tiirlii davranigtan kaginmakla yilikiimlidiir. Ayrica kullanilmasi belirli kosullarin
gerceklesmesine bagli 6nalim, oncelik, birlikte satma (tag-along) haklarinda mu-
hatap, kosulun gergeklestirdigini bilgilendirme yiikiimliiliigli altindadir. Opsiyon
hakki sahibi ise kararlastirilmigsa opsiyon primini 6demekle yiikiimliidiir. Ancak
pay sahipleri sozlesmelerindeki opsiyon klozlarinda genellikle opsiyon primi 6n-
goriilmemektedir. Opsiyon hakki kullanildiktan ve asil s6zlesme (pay satis soz-
lesmesi) kurulduktan sonra ise taraflarin borglari, asil sdzlesmeye (pay satis s6z-
lesmesine) gore belirlenir. Buna gore, opsiyon hakki sahibi, alim hakkina konu
paylarin miilkiyetini veya satim hakkina konu paylarin satig bedelini talep edebilir.
Oneri beyan1 yoluyla kullanilan “genis anlamda opsiyon” haklarinda ise asil s6z-
lesmenin (pay satis sozlesmesinin) kurulmasindan 6nce, muhatabin irade beyanin-
da bulunma borcunu yerine getirmesi gerekir. irade beyaninda bulunma borcu,
kabulde 6ncelik hakkinda “hak sahibinin 6nerisini kabul etme”; karma opsiyonlar-
da ise “Oneriyi kabul etme veya kars1 6neride bulunma” seklindedir.

Opsiyon sozlesmesinin veya pay satig sozlesmesinin ihlali halinde, yalnizca
borg¢lar hukukuna 6zgii yaptirimlar devreye girmekte, ortakliklar hukukuna 6zgii
yaptirimlarin isletilmesi miimkiin olmamaktadir. Bu nedenle taraflarin opsiyon
sO0zlesmesine uyulmasini saglamaya yonelik ¢esitli araclardan yararlanmasi énem
tagimaktadir. Bu yontemler arasinda ceza kosulu, opsiyon konusu paylar {izerinde
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rehin hakki tesis edilmesi ve opsiyon konusu pay senetlerinin €SCrow aracisina
tevdi edilmesi 6n plana ¢ikmaktadir.

Son olarak, pay sahipleri s6zlesmesinin akdedilmesinden opsiyon hakkmm kul-
lan1lmasma kadar gegen ve oldukc¢a uzun olabilecek siire i¢inde, taraflarin sozles-
menin akdedilmesi sirasinda ongordiikleri kosullarda ciddi degisiklikler meydana
gelebilmekte ve asil sdzlesmedeki (pay satis s6zlesmesindeki) edim-karsi edim den-
gesi bozulabilmektedir. Bu hélde, opsiyon sdzlesmesinin veya asil sézlesmenin (pay
sat1s sozlesmesinin) uyarlanip uyarlanamayacagi degerlendirilmelidir.
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RESUME

Les instruments de droit des sociétés permettant la personnalisation des so-
Ciétés anonymes sont relativement limités. Cette situation conduit les actionnaires
a recourir a des contrats relevant du droit des obligations, communément désignés
sous le terme de « conventions d’actionnaires ». Le cceur de ces conventions est
constitué par les conventions de vote ainsi que par les stipulations relatives a la
cessibilité des actions. Une part substantielle de ces stipulations prend la forme de
clauses d’option. En conférant aux parties le droit d’acheter ou de vendre des ac-
tions en cas de réalisation de certaines conditions, ces clauses poursuivent princi-
palement la stabilisation de la structure de 1’actionnariat, le maintien de I’équilibre
des pouvoirs, ainsi que la résolution des situations de blocage et la garantie du
respect de la convention.

La présente étude propose une classification des droits d’option en options
d’achat (call options), options de vente (put options) et options hybrides. Les op-
tions d’achat comprennent notamment les droits d’achat, de rachat, de préemption
ainsi que les clauses de drag-along, par lesquelles les actionnaires minoritaires
peuvent étre contraints de céder leurs actions conjointement avec l’actionnaire
majoritaire. Les options de vente englobent quant a elles les droits de vente, de
rétrocession ainsi que les clauses de tag-along, qui permettent aux actionnaires
minoritaires de participer a la sortie du majoritaire. Les options hybrides résultent
de la combinaison d’options d’achat et de vente et incluent, entre autres, les
clauses dites de roulette russe, de shoot-out, de sealed bid et les clauses de deter-
rent approach.

Au sens étroit et technique, les droits d’option constituent des droits forma-
teurs. L’exercice du droit entraine, a lui seul, la conclusion du contrat principal (le
contrat d’achat d’actions) sans qu’une déclaration de volonté supplémentaire du
destinataire ne soit requise. Toutefois, les conventions d’actionnaires connaissent
également des mécanismes qualifiés d’options qui ne relévent pas de cette catégo-
rie, mais qui conférent au titulaire un droit de créance personnel. Ces droits, que
I’on peut désigner comme des « options au sens large », remplissent une fonction
économiquement équivalente a celle des droits formateurs, en ce qu’ils assurent la
conclusion d’une convention de cession d’actions conforme a la volonté du titu-
laire, en imposant au destinataire I’obligation d’émettre une déclaration de volon-
té.

Les éléments constitutifs et les conditions de validité des clauses d’option
doivent étre appréciés a la lumicre des principes généraux du droit des obligations.
Pour que la convention d’option soit valablement conclue, 1’accord des volontés
des parties doit porter sur les éléments essentiels du contrat principal, a savoir, en
particulier, les actions a céder et le prix de cession, lesquels doivent étre détermi-
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nés ou, a tout le moins, objectivement déterminables. L’examen de la validité des
clauses d’option insérées dans les conventions d’actionnaires requiert en outre de
tenir compte des dispositions impératives du droit de la société anonyme ainsi que
du respect de la liberté économique de I’actionnaire, laquelle ne saurait étre exces-
sivement restreinte.

Par leur nature, les droits d’option constituent des droits relatifs soumis au
droit des obligations. Ils ne sont, dés lors, opposables ni aux tiers ni a la société
anonyme elle-méme. Méme lorsqu’ils sont repris dans les statuts, ils ne peuvent
acquérir un caractére corporatif en raison du principe des dispositions impératives
(art. 340 TCC), du principe de 1’obligation unique (art. 480 al. 1 TCC) et du sys-
téme des restrictions a la cessibilité des actions (art. 492 ss TCC). Toutefois, les
droits d’achat conditionnels qui restent dans les limites tracées par la clause
échappatoire (escape clause), ainsi que les options d’achat et de vente pouvant étre
qualifiées de priviléges, sont susceptibles de produire des effets de nature corpora-
tive.

Les droits d’option formateurs au sens strict s’exercent par un acte juridique
unilatéral (acte formateur). Par 1’exercice du droit, le contrat principal (le contrat
d’achat d’actions) nait entre les parties. En revanche, les « options au sens large »
s’exercent par une offre ou par une acceptation. Dans le cas des droits exercés par
acceptation, le contrat principal (le contrat d’achat d’actions) est conclu au mo-
ment de I’exercice du droit. Lorsque le droit s’exerce par une offre, I’exercice du
droit ne suffit pas, a lui seul, a conclure le contrat principal ; le destinataire doit
encore accepter ’offre.

Durant la période comprise entre la conclusion de la convention d’option et
I’exercice du droit d’option, le destinataire est tenu de demeurer prét a exécuter le
contrat principal (le contrat de cession d’actions) et de s’abstenir de tout compor-
tement susceptible d’en empécher I’exécution. En outre, dans le cadre des droits
de préemption, des droits de premiere offre ou de refus, ainsi que des clauses de
sortie conjointe facultative subordonnées a la survenance de certaines conditions,
le destinataire est tenu d’informer le titulaire du droit de la réalisation de la condi-
tion déterminante. Le titulaire du droit d’option est, quant a lui, tenu de verser la
prime d’option, si une telle obligation a ét¢ convenue. Toutefois, les clauses
d’option figurant dans les conventions d’actionnaires ne prévoient généralement
pas de prime d’option.

Apres I’exercice du droit d’option et la conclusion du contrat principal, les
obligations des parties sont régies par les stipulations de la convention d’achat
d’actions. Le titulaire d’une option d’achat peut ainsi exiger le transfert de la pro-
priété des actions, tandis que le titulaire d’une option de vente peut réclamer le
paiement du prix de cession. Dans le cas des options au sens large exercées par
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voie d’offre, le destinataire doit préalablement satisfaire a son obligation de décla-
rer sa volonté, laquelle consiste, dans le cadre du droit de préemption, & accepter
I’offre du titulaire, et, dans le cadre des options hybrides, a accepter I’offre ou a
formuler une contre-offre.

En cas de violation du contrat d’option ou du contrat d’achat d’actions, seules
les sanctions prévues par le droit des obligations sont applicables ; il n’est pas
possible d’invoquer des sanctions spécifiques au droit des sociétés. Pour cette
raison, il est important que les parties recourent a divers mécanismes afin
d’assurer le respect du contrat d’option. Parmi ces mécanismes, les clauses pé-
nales, la constitution d’un gage sur les actions faisant I’objet de 1’option et le dépot
des titres aupres d’un tiers séquestre méritent une attention particuliére.

Enfin, au cours de la période - souvent longue - qui s’écoule entre la conclu-
sion de la convention d’actionnaires et I’exercice du droit d’option, des change-
ments significatifs peuvent intervenir dans les circonstances envisagées par les
parties lors de la conclusion du contrat, et I’équilibre entre la prestation et la
contre-prestation du contrat principal (le contrat d’achat d’actions) peut s’en trou-
ver perturbé. Dans de tels cas, il convient d’examiner si une adaptation du contrat
d’option ou du contrat principal (le contrat d’achat d’actions) est envisageable.
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ABSTRACT

Corporate instruments for the personalization of joint-stock companies are
quite limited. This situation leads shareholders to conclude contracts under the law
of obligations known as “shareholders’ agreements”. At the core of shareholders’
agreements are voting agreements and provisions regarding the share transfers. A
significant portion of the provisions regarding share transfers consists of option
clauses. By granting the parties the right to purchase or sell shares upon the occur-
rence of certain conditions, these clauses serve functions such as preventing the
alienation of the corporate structure, preserving the balance of power, resolving
deadlock situations, and ensuring compliance with the agreement.

In this study, option rights are classified as call options, put options, and hy-
brid options. The first group, “call options,” comprises call rights, repurchase
rights, pre-emption rights, and drag-along rights, which compel minority share-
holders to sell their shares together with the majority. The second group, “put
options,” includes put rights, sell-back rights, and tag-along rights, which allow
minority shareholders to participate in the majority’s exit. “Hybrid options” con-
sist of combinations of call and put options, such as Russian roulette, shoot out,
sealed bid, and deterrent approach clauses.

In the narrow and technical sense, option rights qualify as formative rights.
Once such a right is exercised, the principal contract (the share purchase agree-
ment) is concluded between the parties without the need for an additional declara-
tion of intent by the addressee. However, in shareholders' agreements, there are
also rights called options that are not formative rights but have the character of a
personal claim. These rights, which may be described as “options in the broad
sense,” perform a function that is economically similar to that of formative option
rights. By placing the addressee under an obligation to make a declaration of in-
tent, these rights ensure the conclusion of a share purchase agreement in accord-
ance with the will of the right holder.

The constituent elements and validity requirements of option clauses must be
determined on the basis of the general principles of the law of obligations. For an
option contract to be validly concluded, the parties’ concurrence of wills must
extend to the essential elements of the principal contract (the share purchase
agreement). Accordingly, the shares to be sold and the purchase price must be
determined or at least determinable. When assessing the validity of option clauses
in shareholders’ agreements, the mandatory provisions of joint-stock company law
and whether the shareholder’s economic freedom is excessively restricted must be
taken into consideration.
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By their nature, option rights are relative rights governed by the law of obli-
gations. Accordingly, such rights cannot be asserted against third parties or against
the joint-stock company itself. Even if these rights are reflected in the articles of
association, they cannot acquire a corporate character due to the principle of man-
datory provisions (TCC Art. 340), the principle of single obligation (TCC Art.
480/1), and the system of transfer restrictions (TCC Arts. 492 et seq.). However,
conditional call rights that remain within the limits drawn by escape clauses, as
well as call and put options that may be characterized as privileges, may produce
corporate effects.

Formative option rights in the narrow and technical sense are exercised
through a unilateral legal transaction (formative transaction). Upon the exercise of
the right, the principal contract (the share purchase agreement) comes into exist-
ence between the parties. “Options in the broad sense,” by contrast, are exercised
through an offer or acceptance. In the case of rights exercised by acceptance, the
principal contract (the share purchase agreement) is concluded upon the exercise
of the right. Where rights are exercised by an offer, the exercise of the right alone
does not suffice to conclude the principal contract (the share purchase agreement);
the addressee must also accept the offer.

During the period between the conclusion of the option contract and the exer-
cise of the option right, the addressee is obliged to remain ready to perform the
principal contract (the share sale agreement) and to refrain from any conduct that
would prevent its performance. Moreover, in the case of pre-emption, rights of
first offer and refusal, and tag-along rights whose exercise depends on the occur-
rence of certain conditions, the addressee is under an obligation to inform the right
holder of the occurrence of the relevant condition. The holder of the option right,
on the other hand, is obliged to pay the option premium, if so agreed. However,
option clauses in shareholders’ agreements generally do not provide for an option
premium. After the option right has been exercised and the principal contract (the
share purchase agreement) has been concluded, the parties’ obligations are deter-
mined by the terms of the principal contract. Accordingly, the holder of a call
option may demand the transfer of ownership of the shares, while the holder of a
put option may demand payment of the purchase price. In the case of “options in
the broad sense” exercised by an offer, the addressee must first perform the obliga-
tion to make a declaration of intent before the principal contract (the share pur-
chase agreement) can be concluded. This obligation consists, in the case of right of
first refusal, of accepting the right holder’s offer, and in the case of hybrid options,
of accepting the offer or submitting a counteroffer.

In the event of a breach of the option contract or the share purchase agree-
ment, only remedies specific to the law of obligations become applicable; it is not
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possible to invoke sanctions specific to corporate law. For this reason, it is im-
portant for the parties to make use of various mechanisms to ensure compliance
with the option contract. Among these mechanisms, penalty clauses, the estab-
lishment of a pledge over the shares subject to the option, and the deposit of the
share certificates with an escrow agent are particularly noteworthy.

Finally, during the period -often a lengthy one- between the conclusion of the
shareholders’ agreement and the exercise of the option right, significant changes
may occur in the circumstances foreseen by the parties at the time of contracting,
and the balance of performance and counter-performance in the principal contract
(the share purchase agreement) can be disrupted. In such cases, it must be assessed
whether the option contract or the principal contract (the share purchase agree-
ment) may be adapted.



