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Fundamental Principles of Negotiable Instruments and
Commercial Bills:
Bill of Exchange, Promissory Note, Cheque

OZET

Bir borg iligkisinin taraflari, borg iligskisine konu olan hakkin el degistirebil-
mesi igin gerekli imkanlardan ¢ogu zaman yoksundurlar. Ornegin, bir alacak hak-
kinin s6z konusu oldugu durumda, bor¢lunun karsisinda alacakli konumunda bu-
lunan kisi bu hakkini, s6z konusu hak cismani bir varliga sahip olmadig igin an-
cak dolayli yollardan devre konu edebilir. Misal olarak, taginir bir esya s6z konu-
su olsaydi, bu esyanin bir satim sozlesmesine konu edilmesi ve gecerli olarak
miilkiyetinin nakledilebilmesi icin teslim yeterli olacakti. Fakat, fiziksel bir var-
liktan yoksun olan yukaridaki 6rnekteki alacak hakkinin tedaviil edebilmesi i¢in
bu hakkin somutlagtirilmasi gerekir. Alacak hakk: gibi miisahhas (somut) bir var-
liktan yoksun olan haklarin tedaviil edebilmesi i¢in, 6zellikle ticari iligkiler de s6z
konusu oldugunda, insanlar gesitli arayislara girmigler ve bu arayiglar neticesinde
bazi hukuki enstriimanlar yaratmislardir.

Iste kiymetli evrak, objektif olarak deger tasiyan yukaridaki gibi bir hakkin,
deger tasimayan bir senede (6rn. bir kagit parcasina) baglanmasiyla ortaya ¢ikan
bir kavramdir. Kiymetli evrakin temel amaci da kendisine konu olabilecek hakla-
rin tedaviil edebilmesidir. S6z konusu (¢ogu zaman parasal) hak ve senet arasin-
daki iligki egya hukuku ve borglar hukuku kurallarinin bir arada uygulanmasini da
miimkiin kilar. TTK m. 645 hiikmiinde de kiymetli evrak bu 6zellikleriyle tanim-
lanmistir: Kiymetli evrak 6yle senetlerdir ki, bunlarin igerdikleri hak, senetten
ayr olarak ileri siirlilemedigi gibi baskalarina da devredilemez. Tanimdan da an-
lasilacagi tizere, kiymetli evrakin ii¢ temel unsuru; iizerinde bir hakkin somutlaga-
cag senet, 6zel hukuka ait bir hak ve bu ikisi arasinda bir birlikteliktir. Boylelikle
kiymetli evraka, 6zel hukuk alanina dahil olan, ancak kullanilabilmesi i¢in kendi-
sini somutlagtiran senedin de elde bulundurulmasimi gerektiren haklarin konu
olabilecegi sdylenebilir. Dolayisiyla kiymetli evrakin muhakkak 6zel hukuk ala-
nindan kaynaklanan bir hukuki statiiyii temsil etmek {izere olusturulmus olmasi
gerekmektedir; kamu hukuku alanina dair haklar1 belgeleyen evrak kiymetli evrak
degildir. Bu hukuki statii, bir miktar para borcunun alacaklis1 olmaktan, bir girket-
te ortak olmaktan ya da bir esya iizerindeki ayni haktan kaynaklanabilir. Her ne
tiirde hak olursa olsun bir hakkin ileri siiriilmesi veya devredilmesi igin hakkin
tizerinde somutlastig1 senedin kendisi de gerekiyorsa o senet kiymetli evraktir.

Anahtar Kelimeler: Kiymetli evrak, bono, police, ¢cek
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ABSTRACT

The parties involved in an obligation frequently lack the means required to
facilitate the transfer of the right at the core of that obligation. For instance, when
a claim is at stake, the individual who acts as creditor vis-a-vis the debtor can only
assign this right indirectly, because the right in question does not possess a tan-
gible form. To illustrate, if the subject were movable property, the simple act of
delivery would be sufficient for a sale contract to occur and for legal ownership to
change hands. On the other hand, in the case of the aforementioned claim right,
which lacks any material existence, some form of concretization is necessary to
render it capable of circulation. For rights that, similar to claim rights, do not have
a physical (or concrete) form to become transferable—especially in the context of
commercial dealings—people have sought out various solutions, and these efforts
have eventually given rise to specific legal instruments.

Accordingly, the concept of negotiable instruments stems from the connec-
tion of a right that holds actual value, as illustrated previously, to a document
(such as a sheet of paper) which, by itself, lacks inherent value. The essential
function of negotiable instruments is to allow the circulation of rights that are
capable of being their subject matter. The association between the right in ques-
tion—frequently a monetary right—and the relevant instrument also permits the
simultaneous application of the principles of property law and the law of obligati-
ons. Article 645 of the Turkish Commercial Code describes negotiable instru-
ments based on these attributes: negotiable instruments are those documents in
which the right they embody cannot be claimed independently from the docu-
ment, nor transferred apart from it. From the definition, it is evident that negotiab-
le instruments possess three primary components: a document in which a right is
embodied, a right that arises from private law, and a unity established between
these two elements. Therefore, it can be stated that negotiable instruments may
encompass rights under private law, but the exercise of these rights depends on
possession of the material document in which they are embodied. Consequently,
negotiable instruments must be constituted to embody a legal status rooted in
private law; documents that record rights associated with public law cannot be
considered negotiable instruments. Such a legal status might originate from being
a creditor to a monetary sum, holding partnership in a corporation, or having a
real right over an item. No matter the nature of the right, if asserting or transfer-
ring it necessitates the possession of the document in which it is concretized, then
that document qualifies as a negotiable instrument.

Keywords: Negotiable instrument, Bill of Exchange, Promissory Note,
Cheque



