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THE PROTECTION OF CULTURAL HERITAGE IN
THE CONTEXT OF INTERNATIONAL INVESTMENT
LAW

OZET

Yabanci yatirim faaliyetleri karsisinda kiiltiirel mirasin zarar gordiigii ve
zarar gorme ihtimalinin bulundugu durumlarda, ev sahibi devletin kiiltiirel
mirasa iligkin haklar1 ve bunlarin korunmasina yonelik yikimliligi ile ya-
banci yatirnmcinin yatirima iligkin haklar1 birbiri ile ¢atigmaktadir. Ne var ki
hem kiiltiirel mirasin hem ekonomik gelismeyi saglayan yabanci yatirimin
korunmasi, ev sahibi devletin kamu diizenini ilgilendiren hususlar olarak kar-
simiza ¢ikmaktadir. Bu nedenle, kiiltiirel miras ile yabanci yatirimlar arasinda-
ki dengenin ne sekilde kurulabileceginin incelenmesi 6nem arz etmektedir.
Konunun 6nemine binaen ¢alismamizda, kiiltiirel mirasin korunmasina yonelik
milletleraras1 anlagmalar, kiiltiire] miras ve milletlerarasi yatirrm hukukuna
iligkin yerli ve yabanci literatiirdeki kaynaklar, milletleraras1 yatirim tahkimi
nezdinde verilen kararlar ve mevcut milletlerarasi yatirim anlagmalart ince-
lenmek suretiyle kiiltiirel mirasin milletleraras1 yatirim hukukunun halihazir-
daki haliyle ne sekilde korunabilecegine, daha etkili korunabilmesinin gerekli-
ligine ve bu korumanin saglanmasi i¢in atilabilecek adimlara dikkat ¢ekmek
amaglanmistir. Bu kapsamda, yabanci yatirim faaliyetlerinin kiiltiirel miras ve
kiiltiirel haklar tizerindeki etkisi; ilgili etkiler karsisinda ve milletlerarasi yati-
rim hukukunda kimlerin, ne sekilde davranmakla yiikiimli oldugu veya yii-
kiimlii olmasa dahi neler yapabilecegi; yiikiimliiliiklerini yerine getiren ve
getirmeyen kisilerin nasil bir muameleyle karsilasacagi ele alinmistir. Sonug
olarak, milletlerarasi yatirim anlagmalarina kiiltiirel mirasa korunmasina ilig-
kin, ulusal mevzuatlara ise kiiltiirel mirasin dogrudan milletleraras1 yatirim
uyusmazliklarinda korunmasina yonelik hiikiimler eklenmesinin, kiiltiirel mi-
rasin korunmasi i¢in en etkili yol olduguna ulagilmistir.

Anahtar Kelimeler: Kiiltiirel Miras, Milletleraras1 Yatirim Hukuku, Ya-
banci Yatirim
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ABSTRACT

In cases where cultural heritage has been damaged or is at risk of damage
as a result of foreign investment activities, the host country’s rights regarding
cultural heritage and its obligation to protect it conflict with the foreign inves-
tor’s rights related to the investment. However, the protection of both cultural
heritage and foreign investment, which drives economic development, are
matters of public order for the host state. For this reason, it is important to
examine how a balance can be struck between cultural heritage and foreign
investment. Given the importance of this issue, our study aims to highlight
how cultural heritage can be protected under the current framework of interna-
tional investment law, the necessity of more effective protection, and the steps
that can be taken to ensure such protection. In this context, the study examines
the impact of foreign investment activities on cultural heritage and cultural
rights; who is obligated to act in what manner, or what actions may be taken
even without such an obligation, in response to these impacts under internatio-
nal investment law; and how individuals who fulfill or fail to fulfill their obli-
gations will be treated. Consequently, it has been concluded that incorporating
provisions regarding the protection of cultural heritage into international in-
vestment agreements, adding provisions to national legislation aimed at the
direct protection of cultural heritage in international investment disputes, is the
most effective way to ensure the protection of cultural heritage.

Keywords: Cultural Heritage, International Investment Law, Foreign In-
vestment



